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Employment investigations – 
running a sound process 

As an employer it is almost inevitable that you will 
encounter issues with employees that will require an 
employment investigation. The issues that could arise 
are as many and varied as the employees 
themselves, however, some examples are: 
complaints by an employee against another 
employee, complaints by clients or customers or 
accidental discoveries suggesting misconduct or 
dishonesty by an employee. Any action taken by an 
employer involving an employee can be scrutinised 
by way of the affected employee raising a personal 
grievance, and employment investigations are no 
exception. If the need for an employment 
investigation arises, an employer must ensure that 
the investigation can withstand scrutiny, and that any 
action resulting 
from the process 
was what a 
reasonable and fair 
employer could 
have done in all the 
circumstances. 
 
When an issue comes to the attention of the 
employer, the employer should refer to the written 
employment agreement of the employees involved, 
and any policy and procedure documents that may 
set out the process to be followed in an employment 
investigation. It may be that these documents are 
silent about process, but if they do set out a process 
to be followed it is important that it is adhered to for 
the robustness of the investigation process. 
 
Depending on the nature of the event or incident, an 
employer may wish to suspend the employee while 
the investigation is undertaken. If an employer wishes 
to suspend an employee, the written employment 
agreement must provide for this. If suspension is 
contemplated, the employer must obtain the 
employee’s views regarding suspension before 
making the decision to suspend the employee. 
The next step is to gather the facts of the event or 
incident. The employer should carefully consider who 
needs to be spoken to in the course of the 
investigation. For example, the complainant and 

All information in this newsletter is to 
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employee directly involved in the issue would be 
spoken to, as well as any others involved. 
 
The employer should gather as much detailed 
information about the event or incident as possible 
through direct interviews and other information, for 
example emails, photographs or other documentary 
evidence. Any interviews or discussions with people 
involved should be carefully noted, as this information 
is at the very heart of the investigation process and 
may well form the basis of any future decisions 
regarding the employment of the employee under 
investigation. 
 

Ideally, the person who will make the final decision 
regarding the outcome of the employment 
investigation should be actively involved in the 
investigation process. If the final decision maker is 
not actively involved, that person should satisfy 
themselves that they are adequately informed of the 
details of the investigation process to enable them to 
make a decision. 
 
Once the employment investigation is completed, the 
employer will need to make a decision about whether 
the matter needs to be taken further, or whether the 
employer is satisfied that no further action is required. 
Whilst conducting a proper investigation may seem 
onerous and time consuming, the failure to conduct a 
fair and reasonable process can cost employers 
dearly. 
 

Neighbour law part 1 - love thy neighbour 

Disputes with neighbours can arise over 
many things; noise, fences, trees and 
animals etc. Ideally, you and your 
neighbour should be able to resolve any 
problem by discussing it and acting 
reasonably. However, if this is not 
possible, the law may be able to help 
resolve the matter. 
 
Encroachment 
When you purchased your property, your 
lawyer should have shown you a copy of 
the Certificate of Title for the property. 
The Certificate of Title records the plan of 
the property and its boundaries with 
neighbouring properties that were 
determined by land transfer survey. It can be 
disastrous for a land owner to discover that they do 
not actually own all of the land they thought they did 
because they relied on fences and natural boundary 
markers, rather than the boundaries shown on the 
Certificate of Title. 
 
Encroachment is where you or a previous owner of 
your property has erected a structure and part of the 
structure is on a neighbouring property. This is 
technically a trespass and the encroaching land 
owner is legally responsible, whether or not they 
erected the structure. The definition of structure 
includes any building, driveway, path, retaining wall, 
fence, plantation or any other improvement. 
 
The Property Law Act 2007 enables a party to seek 
relief where such an encroachment exists. Whether 
or not relief should be granted is an exercise of 
judicial discretion and must be considered “just and 
equitable” in the circumstances. Relief can be 
provided by: directing that the structure be removed, 
granting an easement (or alternatively a right of 
possession for a specific time) over the land under 
the structure, or transferring that land to the person 
who owns the encroaching structure. If the wrongly 

placed structure is a fence, no relief 
may be granted if the dispute can be 
resolved under the Fencing Act 1978. 
 
Boundary fences 
The Fencing Act 1978 sets out the 
rights and responsibilities relating to 
fences between neighbouring 
properties. It provides a statutory 
framework to resolve disputes that 
may arise. This includes (but is not 
limited to) determining what constitutes 
an adequate fence, the cost of building 
or repairing a fence, who is 
responsible for those costs, and who is 
to do the work. Land owners can enter 

into agreements or covenants concerning fencing 
matters that can be registered against the titles of the 
affected lands for a period of up to 12 years after 
registration. 
 
Overgrown trees 
The overhanging of branches of your neighbour’s 
trees onto your property is also considered 
encroachment. You are allowed to cut the branches 
back to the point where the tree crosses the 
boundary; however it is a good idea to contact your 
local council to ensure the tree is not a protected tree 
or talk to your neighbour about it. 
 
If your neighbour is not prepared to do anything, you 
are able to apply to the district court for an order 
requiring your neighbour to remove or trim any tree if 
it is causing damage or injury, obstructing your view 
or otherwise reducing the enjoyment of your property 
or if it is diminishing the value of your house. 
 
If any of these circumstances apply to you, we 
suggest you seek legal advice regarding your rights 
and responsibilities. Seeing a lawyer before a 
problem escalates can save you anxiety and money. 
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Executors and Trustees – roles and responsibilities 

All of us should have a Will. Having a Will ensures 
that our wishes regarding our property and how that 
property is treated after our death is clearly set out for 
our loved ones. A key part of making a Will is to 
consider who to appoint as our personal 
representative in our Will. Under the Wills Act 2007 
‘personal representative’ means administrator, 
executor or trustee. In this article the roles of 
executor and trustee will be outlined. 
 
The Executor 
The executor’s role can be 
understood as the initial manager 
of the affairs of the deceased. The 
executor has a duty to ensure the 
wishes of the will-maker are 
carried out. These duties also 
include an obligation to attend to 
funeral arrangements and 
payment, identify the estate 
property, ensure debts are paid, 
apply for probate of the estate, 
and ensure specific gifts are made. The duties of the 
executor are owed to the estate and to the 
beneficiaries, and are fiduciary in nature. The 
executor owes duties of utmost good faith and loyalty, 
and to act in a timely way in administering the estate.  
 
Consequences of breaching the executor’s duties 
could be that the beneficiaries of the Will take action 
in the High Court for breaches of fiduciary duty, or 
apply to remove the person as executor. 
 
The Trustee 
The role of trustee is to administer any Trusts arising 
from the Will. Not all Wills will create Trusts, but 

where a bequest creates a Trust, the trustee is 
obliged to discharge their duties in acting as trustee 
under a Will. These duties are imposed by various 
pieces of legislation, including the Trustee Act 1956. 
The duties are owed to the beneficiaries of the Trust, 
in other words those that stand to benefit from the 
Trusts created under the Will. The duties are onerous 
and far reaching and include the duty to comply with 
the terms of the Trust, to invest prudently and in the 
best interests of the beneficiaries, to keep complete 
and careful records and to report and provide 

information to the beneficiaries and 
to treat all beneficiaries of the Trust 
fairly. 
 
The beneficiaries of the Trust are 
entitled to rely on the trustees and 
that the trustees are discharging 
their duties. The consequences of a 
trustee breaching their duties could 
result in the beneficiaries applying 
to the court for various remedies, 

including that the trustee be removed from the Trust. 
If the trustee’s breach of duty results in a financial 
loss then the court may make punitive awards against 
the trustee.  
 
It is imperative that an executor and trustee 
understand their roles and the difference between 
them, the duties that arise from the roles, and the 
consequences that could arise from breaching those 
duties. It is always wise to seek advice to ensure that 
one’s obligations are met. 
 

Ensuring it’s a first house and not a P house 

As the use of illicit drugs, in particularly 
methamphetamine (“meth”) grows in 
popularity, so does the chance that you 
could purchase a property that was 
used as a clandestine meth laboratory. 
 
When meth is manufactured or used, a 
wide range of poisonous, explosive, and 
extremely flammable chemicals are 
used. These chemicals, fumes and by-
products can be spilt on surfaces, 
carpets, curtains and ventilation systems, and poured 
down drains contaminating the structure and fabric of 
the building. 
 
Exposure to the chemicals found in meth labs can 
have various short-term and long-term effects on the 
health of the occupants. As a result this impacts on 
the value or marketability of a property to potential 
purchasers or tenants. 
 

When a meth lab is discovered by 
police, a notification is usually provided 
to the local council who in turn raise a 
requisition on the council’s Land 
Information Memorandum (LIM) 
database. Under the Health Act 1956, a 
Cleansing Order is issued by the council 
to the owner of the property and a 
validation report plus other relevant 
information must be provided to the 
council before the Cleansing Order can 

be discharged. 
 
It is estimated that the proportion of meth labs found 
by the police is 5 to 10% of the total amount in 
operation at one time and that in 2009, 75% of meth 
labs reported were located in rental properties. 
Therefore there is a strong chance that many home 
owners have given into temptation and replaced the 
carpet and repainted the walls in an attempt to hide 
the signs of meth use in order to preserve the 
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property’s value. This is a short-term fix and does not 
resolve the issue as the highly toxic residues remain. 
Caution must be raised, particularly if the purchaser 
has a view to tenanting the property in the future, as it 
is a breach of a landlord’s obligations to tenant a 
contaminated premises. Therefore if undetected the 
costs of remediating the property may fall on the 
purchaser. 
 
As a prospective purchaser, there are a number of 
practical things that can be done to reduce the risk 
that the property you are about to purchase was a 
meth lab, which include: 

 Find out whether the property has been used as a 
rental, 

 Contact the local council and review the LIM 
report as part of pre-purchase due diligence 
(however there may be a chance that the local 
council records may not be up to date), 

 Ask the vendor and real estate agent about the 
property’s history; specifically asking whether they  

are aware of any meth related activity. Legal 
remedies may be available where 
misrepresentation is proven, 

 Ask the vendor if the property has been monitored 
for meth manufacture by a third party agency 
(similar to an alarm system), 

 Inspect the property for tell-tale marks. However, it 
is very hard to detect when the property has new 
carpet and a fresh coat of paint, 

 Contact the neighbours to inquire about the 
property’s history, and 

 Get the property tested (prior to making an offer of 
purchase or as a condition). 

 

If you are a prospective purchaser and have 
concerns about a potential property, it is our advice 
that you contact a property lawyer to discuss your 
concerns in detail. 

Changes to the Fencing of Swimming Pools Act 1987 

Proposed changes to the Fencing of Swimming Pools 
Act 1987 (‘the Act’), if passed, will give owners more 
choice about how they restrict access to their pools, 
but rules will be tightened generally and the 
inspection process unified. 
 
Problems with existing rules 
The existing rules have been criticised as 
inconsistent and cumbersome. The Act is 
implemented by local councils, and there are no strict 
guidelines for how those councils should act. Some 
councils consider garden ponds and other water 
hazards as a ‘pool’ to be fenced, while others do not. 
Only some councils will provide a (costly) fencing 
exemption to spas that are otherwise child-resistant, 
and some councils carry out regular compliance 
inspections while others not at all.  
 
The Act allows part 
of your house to 
form part of the 
pool fence; 
however, it can be 
difficult for your 
council to consent 
to a door opening 
directly into the pool area. Existing rules only allow 
this where your council is satisfied that to do 
otherwise is impossible or unreasonable – leaving 
inconsistent results with different councils and leaving 
owners with fewer choices on how they can best 
restrict access to their pools. 
 
The Ministry of Building and Construction has 
released consultation documents and taken 
submissions on proposed changes to the Act, and 
has indicated that existing laws will soon be updated. 

No clear timeframe has been provided for the 
implementation of the proposed changes. 
 
Proposed changes 

 All pools must be inspected by your council every 
five years. This ensures all areas of the country 
are regularly inspecting pool fencing, and that 
each council is working with the same standards 
and timeframes. 

 Access to portable pools must be restricted if they 
contain more than 30 centimetres of water 
(reduced from the current 40 centimetres). 

 Spas do not need to be fenced off if they are child-
resistant (e.g. have locked lids), and will not need 
regular inspection from your council. This will 
mean spa owners will no longer need to apply for 
a costly exemption if their spa has a full lockable 
child-resistant lid and they do not want a fence. 

 Rules around house doors opening directly into 
the pool area to be relaxed. Doors must still be 
self-closing and be fitted with an adequate locking 
device, but the proposed changes should allow 
more flexibility where the house is intended to 
form part of the fence. 

 Obligations to be placed on retailers to inform 
customers who purchase swimming pools and spa 
pools of their obligations. 

 Your council can inspect properties where it 
believes pools (including spa pools) may be non-
compliant and issue warning and infringement 
notices. 

 
What do the proposed changes mean for you? 
For most pool owners - not a lot. Existing fences that 
meet the current rules will still meet the new 



 December 2014 Page 5 of 5 
 

 © 2014 

 

proposed rules. Regular council inspections will 
however become compulsory to ensure continued 
compliance with the Act.     
 
For new pool owners, there will be more flexibility 
around how access to pools can be restricted. 

 
Finally, more portable pools than ever will need to be 
adequately fenced. Portable pool owners will need to 
ensure that they comply with the proposed changes, 
as councils will be able to issue infringement notices 
if they do not. 
 

Snippets 

 
What is a certificate of acceptance? 
 

In some circumstances a certificate of acceptance 
may be issued by your local Council for unconsented 
works that have been completed on your property if 
the Council is satisfied that those works comply with 

the building code. 
 
This certificate is issued 
only if the works comply 
with the building code at 
the time the application 
is made. So, if you were 
to apply today, the works 

would need to comply with the current building code 
to receive the certificate, not the building code as it 
was at the time they were completed. 
 
A certificate of acceptance is only available for works 
done after 1 July 1992, and it is important to note the 
existence of the certificate of acceptance regime 
does not alter the requirement for you to obtain a 
building consent for building works you wish to have 
done in future. 
 
Trust Busting – case update 
 
New Zealand Courts have been reluctant (although 
not unwilling) to dismiss a Trust as a sham. Recent 
case law has affirmed this position with the High 
Court refusing to find that a Trust was a sham (and 
therefore invalid), even when the Settlor of that Trust 
insisted it was a sham and that it was only 
established to delay triggering payment of GST in a 
commercial transaction. 
 
The High Court observed that a sham exists where 
there is an intention to conceal the true nature of a 
transaction. Here, the Court took the view that 
although the Trust was prepared partly to deceive (to 
avoid GST), this does not in itself prove that it is 
invalid. Not surprisingly, the Court went on to say that 
because the GST payment was successfully avoided, 
the Trust must be valid, because a Trust cannot be 
valid for one purpose but invalid for another. 

Christmas Message 

 
As the year comes to a close, Paul and Eric want to 
wish all clients of the firm compliments of the season.   
 
It has become apparent that some client’s believe 
that both Terry and Anne have left the firm.  We 
would like to advise that this is very much not the 
case.  Both Anne and Terry are Consultants to the 
firm and, whilst working a reduced number of days at 
the office, are available.  Outside these office days, 
they may be available by appointment.  Terry is also 
very busy with his Office as South Waikato District 
Council Councillor for the Tirau Ward. 
 
Paul is rarely far from the office either physically or 
electronically.  Could 
this be the reason? 
We took the decision 
to try and make our 
office as electronic 
as possible at the 
end of last year.  Our 
ability to access 
records has been 
enhanced and therefore the ability to speedily retrieve 
information for clients.  We have even operated off 
site occasionally due to the enhancements. 
 
Trish our Receptionist joined us at the start of the 
year and as well as providing a welcoming face to the 
firm, is well known in the Community.  She has 

proved to be an asset we 
can be proud of.  
 
This coming year will be 
challenging for some with 
the lower payout forecast.  
We however hope to 
continue providing the 
services to all our client’s 
in the same manner 
however tough it 
becomes. 
 
With best wishes for the 

coming Festive Season. 
 
Paul & Eric 
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If you have any questions about the newsletter items, 
please contact us, we are here to help 


